
People usually start thinking about estate planning after a scare. A health crisis, an aging parent, or a story about a
friend’s family stuck in probate court. By the time they search for a “comprehensive estate planning attorney near
me,” they are already wondering: do I really need a trust, or is a well drafted will enough?

I have sat across the table from hundreds of families asking the same questions. They did not want fancy jargon.
They wanted to know, in plain terms, what works, what it costs, and how to avoid the most common inheritance
mistakes.

This is a practical comparison of living trusts, irrevocable trusts, and wills, with a focus on real tradeoffs, tax and
Medicaid rules, and how to decide what fits your situation.

What comprehensive estate planning really means
People often ask, “What is comprehensive estate planning?” Many expect it to be “just a will” or “just a trust.” In
practice, comprehensive estate planning means creating a coordinated set of documents and beneficiary
designations that address four things:

First, who makes decisions if you are alive but incapacitated.

Second, who receives what, when you die, and on what terms. Third, how to minimize taxes, delays, and costs for
your heirs. Fourth, how to protect assets from predictable risks, such as long term care costs, divorce, or immature
beneficiaries.

That usually includes, at a minimum:



A will (even if you have a trust)

Either a revocable living trust, an irrevocable trust, or both, depending on your goals

Powers of attorney for finances and health care

Living will or advance directives

Carefully updated beneficiary designations and asset ownership arrangements

The documents are the easy part. The difficult part, and what separates basic document drafting from true
comprehensive planning, is the coordination: how your home is titled, how your bank and retirement accounts are
set up, and how your beneficiary choices work together.

Wills versus trusts: the core differences
A will is the oldest and most familiar estate planning tool. It is a written document that says who gets your
property at death and who is in charge of wrapping up your affairs. A court supervises that process through
probate.

A trust, by contrast, is a legal arrangement where you transfer property to a trustee, to hold and manage for the
benefit of one or more beneficiaries, under written terms that you control.

The most common types you will hear about:

Revocable living trust. You create it during your lifetime, you can change or revoke it, and you typically serve as
your own trustee. It is primarily a probate avoidance and incapacity planning tool.

Irrevocable trust. Once created and funded, you cannot freely change it. It is used for asset protection, tax
reduction, or Medicaid planning, depending on how it is drafted.

Both wills and trusts can be customized heavily. A trust is not automatically “better” than a will, and a will is not
automatically “cheaper.” The right choice depends on your assets, your state’s probate system, your family
dynamics, and your risk profile.

Is it better to leave a house in a will or trust?
“Is it better to leave a house in a will or trust?” is probably the most common question I hear from homeowners.

When a house passes by will alone, it usually must go through probate before the new owner has clear title. In
some states, that is relatively quick and inexpensive. In others, it takes 9 to 18 months and thousands of dollars in
court costs and legal fees. If there are disputes, it can drag on much longer.

A revocable living trust, properly funded with your house, usually avoids probate. The successor trustee steps in at
your death and retitles or sells the property according to the trust terms without court involvement. Your heirs
can often list and sell the property within weeks, not months.

There is no one size fits all answer, but here is how I usually frame it for clients:

If you own real estate in more than one state, have a blended family, expect privacy concerns, or your local
probate court is slow and expensive, keeping your house in a trust is often the better choice.

If you own a simple home in a state with streamlined probate, and your primary concern is keeping your planning
basic and inexpensive, a well drafted will can be entirely adequate.

The best way to leave your house to your children often blends techniques. Home in a revocable trust to avoid
probate, with clear instructions about whether it should be sold or offered to one child at a fair price, and



provisions in your will that “pour over” any missed assets into that trust.

Understanding revocable living trusts
A revocable living trust is flexible. You can change terms, add or remove beneficiaries, and move assets in and out
without tax consequences during your life. For most families, it functions as a private, streamlined alternative to a
will centric plan.

Well designed living trusts help in several ways:

They avoid probate on assets properly titled in the trust.

They create a built in backup decision maker if you become incapacitated. They can stagger distributions to
children, instead of a lump sum at 18 or 21. They can protect a spouse or child who is not good with money, by
appointing a trustee to manage their share.

There are limits. A revocable trust does not protect your assets from your own creditors, including a nursing home
or Medicaid, because you retain full control. For tax purposes, the IRS treats it as if you still own the assets directly.

Still, for many middle and upper middle income families, a revocable trust anchored plan is the most practical
“comprehensive estate planning” option.

Irrevocable trusts, the 5 year rule, and the 7 year rule
Irrevocable trusts serve a different purpose. People ask, “What are the only three reasons you should have an
irrevocable trust?” I might phrase it a bit differently, but I see three dominant motivations in practice:

Protecting assets from long term care costs and Medicaid spend down.

Reducing estate taxes or state inheritance taxes for larger estates. Shielding family assets from divorces, lawsuits,
or business creditors for the next generation.

Because you are giving up control, the law often treats assets in an irrevocable trust as no longer yours. That can
be a powerful planning advantage and also a serious tradeoff.

Two timing rules cause a lot of confusion: the 5 year rule and the 7 year rule.

What is the 5 year rule for irrevocable trusts? In the Medicaid context, most states apply a 5 year lookback period.
If you transfer assets to an irrevocable trust and then apply for Medicaid within 5 years, Medicaid can treat those
transfers as gifts and impose a penalty period, delaying your benefits. That is why people ask how to avoid the
Medicaid 5 year lookback. There is no magic “Medicaid loophole” that lets you move assets at the last minute
without consequences, despite what some headlines suggest. There are crisis planning tools, but they usually
involve partial gifts, annuities, or spousal protections, not a simple last minute trust.

What is the 7 year rule for trusts? That usually refers to UK inheritance tax rules, not US law. In the United States,
the focus is the 5 year Medicaid lookback, not a 7 year rule. Clients sometimes mix these up after reading
international articles online.

For long term care protection, an irrevocable trust works best if created and funded at least 5 years before a
Medicaid application. For tax purposes, different 3 year and other lookback rules can apply to life insurance and
certain retained interests, but those are more specialized.

The 5 by 5 rule in estate planning



Many clients have heard the phrase “5 by 5 rule” without knowing what it means. What is the 5 by 5 rule in estate
planning?

The 5 by 5 rule refers to a common power in beneficiary or irrevocable trusts that allows a beneficiary to withdraw
the greater of 5,000 dollars or 5 percent of the trust principal each year. It is often used in trusts created for
children or spouses to give them limited access to funds while still preserving certain tax and asset protection
benefits.

In practice, it can create a subtle problem. If the beneficiary routinely takes that 5 by 5 withdrawal, those funds
may become exposed to their creditors, divorcing spouses, or Medicaid later. Used carefully, it gives flexibility. Used
casually, it undercuts the protection you were trying to create.

When I design trusts, I often discuss whether to include a 5 by 5 power at all, or instead rely on trustee discretion.
The right choice depends heavily on the beneficiary’s judgment and the family’s risk tolerance.

Nursing homes, Medicaid, and trusts: what actually happens
One of the most emotionally charged questions I hear is: “Can a nursing home take your house if it’s in a trust?”
The honest answer is, it depends on the type of trust, timing, and your state’s Medicaid recovery laws.

If your house is in a revocable living trust, it is still considered your asset for Medicaid. The state can require you to
spend down or can place a lien that may be collected after your death, subject to protections for a surviving
spouse or disabled child. So a simple living trust does not prevent the house from being used to pay for care.

If your house was transferred to a properly drafted irrevocable trust more than 5 years before Medicaid
application, in many states it is no longer counted as your asset for eligibility and may be protected from estate
recovery. That is the core of many long term care asset protection plans.

Families often want to know how to avoid Medicaid 5 year lookback rules entirely. There is mischief in that
question. You cannot legally sidestep the lookback altogether, but you can plan early, use long term care
insurance, or combine partial gifting and irrevocable trusts to reduce exposure.

Timing, state law, and the exact language of the trust matter more than any slogan or article headline. Before
transferring a house to an irrevocable trust, you need to understand the downside of putting your house in an
irrevocable trust: loss of control, difficulty refinancing, possible property tax or homestead issues, and the
permanent nature of the gift.

Probate and bank accounts: who actually avoids court
A surprising number of assets avoid probate even without a trust. When clients ask, “Which bank accounts avoid
probate?” the answer is rarely all or nothing.

Bank and brokerage accounts that are joint with right of survivorship generally pass to the surviving owner
outside probate. Accounts with a pay on death (POD) or transfer on death (TOD) designation go directly to the
named beneficiary. Retirement accounts, life insurance, and annuities with named beneficiaries usually skip probate
as well.

However, joint ownership and bare beneficiary designations can create their own problems. The most common
inheritance mistake I see is assuming that joint accounts or simple beneficiary forms are “good enough,” without
thinking through what happens if a child dies before you, becomes disabled, divorces, or is irresponsible with
money.



If your son is on your checking account for convenience only, and he gets sued, his creditors may treat that joint
account as his asset. If you name only one child as beneficiary “to divide it later,” you are legally handing
everything to that child and hoping they keep promises.

Trusts, when used well, sit in the middle. You still use beneficiary designations and account titling, but you name
the trust as beneficiary or owner, and the trust then controls who receives what and on what terms.

Who should you not name as a beneficiary?
Picking beneficiaries feels simple until you have watched a few real families fight. The question “Who should I not
name as a beneficiary?” comes up often, usually after someone has seen a disaster unfold in a friend’s family.

You generally want to avoid naming:

Minor children directly, because a court guardianship may be required before any money can be used, and they
will receive full control at the age of majority. A trust for their benefit is usually better.

Individuals receiving needs based government benefits, such as SSI or Medicaid, directly, because an inheritance
can disrupt their eligibility. A properly drafted special needs trust can protect their benefits while still improving
their quality of life.

Beneficiaries with significant addiction, gambling, or mental health issues, at least not without a trust wrapper and
a strong trustee.

A child who is already heavily in debt, in bankruptcy, or in a rocky marriage, if you have the option to leave their
share in trust for extra protection.

Unstable charities or informal causes unless you are comfortable that the money may be mismanaged or used
differently than you expect.

The real answer is not that certain people are “bad” beneficiaries, but that certain people need a trust based
structure, not a direct lump sum inheritance.

What should not be included in a will
A will has limits. People often try to cram everything into one document and create problems.

Sensitive login credentials, detailed account numbers, or instructions about daily financial matters do not belong in
a will. It becomes a public record in probate court. Those details belong in a private letter to your executor or
stored securely where your fiduciaries can access them.

Beneficiary designations for retirement accounts and life insurance also do not go in a will. The company’s
beneficiary form controls. Your will can provide a backup if the beneficiary has died and no contingent was named,
but it does not override clear designations.

You also should not rely on a will to handle assets already titled to a living trust or subject to TOD/POD
designations. That leads to confusion and disappointment. Your will and your titling must be aligned.

Finally, avoid vague promises like “I want everything divided fairly among my children” without specifics. Fair
means different things to different people. One child might have provided daily care for you, another received help
earlier in life. If you want to treat children differently, or if you have complex family relationships, spell it out.

Tax questions: how much can you inherit and gift?



Two recurring questions deserve clear, practical answers: “How much can you inherit from your parents without
paying taxes?” and “What is the best way to gift money to an adult child?”

Under current federal law, most people can inherit any amount from parents without paying federal estate or
inheritance tax, because the federal exemption is very high, in the multi million dollar range per person. However, a
handful of states have separate estate or inheritance taxes with much lower thresholds. If your parents live in one
of those states, a relatively modest estate can trigger tax. In addition, inherited retirement accounts can have
significant income tax consequences.

The best way to gift money to an adult child usually balances three concerns: simplicity, tax efficiency, and family
dynamics. You can generally give up to a set annual exclusion amount per child per year without using your
lifetime exemption. Gifts above that amount may require a gift tax return, though most people will not owe actual
tax because they apply against the same high lifetime limit.

Sometimes a direct gift is fine. Other times, particularly if you worry about divorce, substance issues, or creditor
problems, a lifetime trust for that child makes more sense. That trust can be fairly simple, with your child as trustee
once they reach a certain age, but it can give a layer of protection that a bare gift lacks.

If the goal is long term help rather than a lump sum, paying expenses directly, such as tuition or medical bills, can
be more efficient and less disruptive to a child’s own budgeting habits.

Costs: how much does it cost to have an estate planning attorney?
People often wait to call because they are afraid of the cost. “How much does it cost to have an estate planning
attorney?” is not a question with a single number answer, but there are typical ranges.

A basic will centered plan with powers of attorney and health directives might run a few hundred to a few
thousand dollars, depending on your region and the attorney’s experience. A more robust revocable living trust
plan with coordinated deeds, funding guidance, and tax planning typically runs higher, sometimes in the low to
mid four figure range, occasionally more in expensive metro areas.

Sophisticated irrevocable trust planning, especially for Medicaid or tax purposes, is more involved. It often includes
multiple meetings, coordination with financial advisors and CPAs, and specialized drafting. Those plans commonly
run higher again.

Upfront cost should be weighed against downstream savings. A well drafted trust plan might cost a few thousand
dollars today but save your estate tens of thousands in probate costs and months of delay. A thoughtful
irrevocable trust plan started early can preserve a home or significant savings from nursing home spend down.

When you search for an “estate planning attorney near me,” ask not only about their fees, but how they structure
the engagement: flat fee versus hourly, whether funding assistance is included, and how updates are handled over
time.

When an irrevocable trust is worth the tradeoff
Clients sometimes come in after reading that “an irrevocable trust is the answer” to all planning needs. It is not.
The question is not whether you can create one, but whether you should.

The downside of putting your house in an irrevocable trust is real. You lose direct control. Refinancing becomes
harder, because many lenders will not underwrite or they require retitling. You may have to rely on a trustee,
sometimes one of your children, for significant decisions. If family relationships sour, you cannot simply pull the
property back.



In my experience, an irrevocable trust shines in three recurring situations:

A client in their late sixties or early seventies, in reasonably good health, with a strong desire to protect a modest
but meaningful nest egg from long term care costs, is willing to accept a carefully designed Medicaid focused
irrevocable trust. They understand the 5 year rule for irrevocable trusts and are planning ahead.

A family with a large estate facing potential federal or state death taxes uses irrevocable life insurance trusts or
other irrevocable structures to shift growth and remove assets from their taxable estate. They are trading access
for significant tax savings.

Parents or grandparents wanting to create long term protected wealth for future generations use irrevocable
trusts to shield family business interests, investment accounts, or real estate from divorces and lawsuits down the
line.

If your primary concern is simply avoiding probate and keeping things easy for your spouse and children, a
revocable living trust is usually enough. If you are trying to protect assets from nursing homes, taxes, or serious
creditor risks, that is when an irrevocable trust deserves a closer look.

Pulling it together: choosing a plan that fits your life
Estate planning is not about documents on a shelf. It is about aligning your values, your assets, and your family
realities with tools that the law offers.

For some, a carefully drafted will, durable powers of attorney, and updated beneficiary designations truly are
sufficient. For many, a revocable living trust becomes the backbone of a comprehensive estate plan, keeping your
affairs private, avoiding probate, and taking pressure off your family if you lose capacity.

Irrevocable trusts occupy a narrower but important lane. They are powerful when facing real risk, but overkill, or
even harmful, when used casually.

The most practical way forward is simple: inventory your assets, think honestly about your family dynamics, and
then sit with a professional who can translate that into a coordinated plan. estateandtrustlawyer.com probate
attorney orange county Ask direct questions. Challenge assumptions. Bring up your worries about nursing homes,
taxes, or that one child who struggles with money.

The law gives you options. The right mix of will provisions, revocable trusts, and carefully chosen irrevocable trusts
can give your loved ones clarity instead of conflict, structure instead of chaos, and a legacy that reflects who you
are, not just what you own.
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